B HOLME ROBERTS & OWEN LLP

April 14, 2008

Authored by Carolyn E. Daniels

DOL PROPOSES SAFE HARBOR
FOR DEPOSIT OF SMALL PLAN CONTRIBUTIONS
AND A CLARIFICATION FOR ALL PLANS

Safe Harbor for Small Plans

On February 29, 2008, the Department of Labor (DOL) published proposed regulations that
provide a seven business day safe harbor for the deposit of contributions to small welfare
and pension plans. A small plan (a plan with fewer than 100 participants on the first day of
the plan year) that deposits contributions not later than the seventh business day after the
contributions are received by the employer or withheld from the paycheck will be deemed
to have satisfied the requirement for timely deposits.

Sponsors of small plans that have been depositing contributions later than the safe harbor
period should review their procedures and work with their record keepers to determine
whether it is possible to deposit contributions within the safe harbor period.

Background

The DOL previously issued regulations that provide that employee contributions become plan
assets and must be deposited in a trust as of the earliest date on which the contributions can
reasonably be segregated from the employer’s general assets but no later than:

=  Pension plans (such as 401(k) plans and 403(b) plans subject to ERISA): the
15" business day of the month following the month in which they are received by
the employer or withheld from the employee’s paycheck.

=  Welfare plans: 90 days from the date they are received by the employer or
withheld from the employee’s paycheck.

The DOL has made it clear that the maximum time periods are not safe harbors. Many
employers are uncertain as to when they must deposit contributions. However, in light of
the new rules discussed above and the DOL'’s request for comments, it is likely that the
maximum time periods will have limited applicability.

Clarification of Application to Loan Deposits

The proposed regulations also amend the general rule to make it clear that the timely deposit
requirement also applies to plan loan repayments. Although the existing regulations do not
specifically refer to loan repayments, the DOL stated in Advisory Opinion 2002-02A that the
same principles apply to the time for deposit of loan repayments. The proposed regulations
also apply the seven business day safe harbor rule to the deposit of loan repayments to small
plans. Administrators of large plans must deposit loan repayments within the time required
by the general rule and have no safe harbor.

Effective Date

The safe harbor will become effective on the date the final regulations are published in

The Federal Register. However, the DOL will not assert an Employee Retirement Income
Security Act (ERISA) violation prior to the effective date of the regulations so long as a small
plan deposits contributions and loan repayments within the safe harbor period.
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Request for Comments — Safe Harbor for Larger Plans?

In the preamble, the DOL has requested comments, including whether the DOL should create a safe harbor for large
plans. The DOL has requested information, including whether there is a need for a safe harbor for large plans, the size
of the plans for which there is a perceived need, and the time periods in which large plan sponsors deposit contributions.

This article is a periodic publication of Holme Roberts & Owen LLP and should not be construed as legal advice or legal opinion on any
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